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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


MILITARY PERSONNEL—Forfeiture of pay imposed by court- 
martial sentence— 


e@ A forfeiture of pay imposed on a member of the uni- 
formed services under the Manual for Courts-Martial 
constitutes a loss of entitlement to pay rather than an 
indebtedness to the United States, and such forfeitures 
now take precedence over other items of indebtedness. 
CompGen Decision B-127765, 3 August 1956. 


MILITARY PERSONNEL—Levy on discharge payments for Federal 
tax debts— 


@ Payments to members of the uniformed services on 
discharge representing savings deposits, mustering-out 
pay, and travel allowances are subject to levy for de- 
linquent Federal taxes under Section 6331 of the Inter- 
nal Revenue Code of 1954; however, pay deductions for 
maintenance of the U. S. Soldiers Home and for Class 
Q allotments for support of dependents are exempt from 
such tax levy. CompGen Decision B—127036, 10 August 
1956. 


MILITARY PERSONNEL—Reduction in grade followed by restora- 
tion—effective date— 


@ An enlisted member of the uniformed services who 
is reduced in grade for misconduct or inefficiency and 
then restored to his former grade is entitled to retro- 
active restoration if the reduction was imposed as a 
punishment which would entitle the member to redress 
under Articlg 15 (d) of the Uniform Code of Military 
Justice, authorizing the setting aside of any punishment 
and restoration to all rights affected by the punishment. 
If the reduction is a “wrong” the member’s redress 
is under Article 138, which merely requires the su- 


Prepared by the Fiscal and Taxation Branch 
Office of the Judge Advocate General 


perior officer to take measures for redressing the wrong 
and does not authorize restoration to all rights affected; 
therefore, the restoration to the higher grade is 
effective only from the date the restoration action is 
taken. CompGen Decision B-128487, 22 August 1956. 


MILITARY PERSONNEL—Reservists injured while on training duty— 
pay and allowances pending retirement— 


e@ An injured Naval Reservist whose compensation 
award by the Bureau of Employees’ Compensation was 
discontinued when he was found able to resume civilian 
occupation without loss of earning capacity by reason 
of an injury received during reserve training is not 
thereafter entitled to military pay and allowances while 
awaiting action on disability retirement. 29 CompGen 
509, modified accordingly. CompGen Decision B—127842, 
6 August 1956. 


DUAL EMPLOYMENT—Temporary officers, retired— 


® The voluntary retirement under Section 6, Act of 
February 21, 1946, as amended by the Acts of August 4, 
1955, 69 Stat. 493, and August 9, 1955, 69 Stat. 614, 
(quoting 34 U. S. C. A. 410b), of an officer of the 
Navy, including any member of the naval service tempo- 
rarily appointed to commissioned grade whose perma- 
nent status is enlisted, is accomplished in the discretion 
of the President, in the individual’s “officer” status. 
Accordingly, all members of the naval service who are 
retired as “officers” under the authority of said section 
are subject to the dual employment provisions of the 
Act of July 31, 1894, 28 Stat. 205, as amended, (5 
U. S. C. 62). CompGen Decision B-126842, 22 May 
1956. 





Officers in the field, especially those on duty in District 
Legal Offices, are encouraged to contribute articles for 
publication in the Journal. Space reservation will be 
maintained for publishable articles. In order to avoid 
duplication of subject matter, clearance on a subject for 
an article should be obtained from the Editor, JAG 
Journal, prior to research. A list of suggested subjects 
is available and will be forwarded’on request. 
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Field Services Branch, Office of the Judge Advocate 
General of the Navy, has a few surplus copies of the 
Revision of Title 10 and Title 32, United States Code. 
While they last, they will be distributed to any officer 
or activity submitting a request for a copy. 















The primary responsibility of the United 
States, as I see it, is to preserve the United 
States. 

The Navy’s share of this responsibility of 
national self-preservation is constantly increas- 
ing in importance. The Navy is “responsible 
for maintaining control of the sea and is a ready 
force on watch at home and overseas, capable of 
strong action to preserve the peace or of instant 
offensive action to win in war.” 

The Navy lawyer must play a constructive 
part in accomplishing the Navy’s mission. Our 
role in the field of naval justice is clearly defined. 
There, we are required to act in judicial or 
quasijudicial capacities for many purposes. 




























































































ong Our job in that area is to provide the very high- 
ted; est quality of effective military justice for the 
$ w Navy and for all naval personnel. Outside the 
6. justice field, however, our role is more elastic. 
We must act affirmatively as advocates for the 
ty— Navy—not in the passive role of judges. Once 
we adopt this attitude, we are in a position to do 
tion a resourceful, imaginative job as house counsel 
was for the Navy. 
ilian To do this, however, we must overcome diffi- 
een culties. These difficulties, paradoxically, are 
hon tremendously worthwhile. They stem largely 
tied from the very nature of our form of government. 
42 People prate glibly of “democracy.” The Con- 
’ § stitution which you and I as members of the 
naval service have sworn to support and defend, 
however, does not establish a monolithic “peo- 
ct of § ple’s democracy” with a government exercising 
ust 4, # unlimited totalitarian powers. Our Constitution 
- 614, § establishes a federal republic and guarantees a 
ft the republican form of government. Our Federal 
aa Government, therefore, is a government of lim- 
retion @ ited powers. 
status. The Navy is an arm of the Federal Govern- 
ho are § ment. As such, it shares in the limitation of 
section § powers established by our Constitution. It was 
es . created under, and must rely upon, powers ex- 
9 May pressly granted in the Constitution. The laws 
for its government are made by Congress, also 
under express Constitutional authority. Our 
i civilian management and our naval commanders 
vocate " 
of the | Must operate the Navy under a formidable com- 
s Code. Plex of these laws. An even more formidable 
y officer COmplex of regulations and directives is required 








to provide for the details of day-to-day operation. 
In general, a private citizen must look to the 
law only to see what is specifically prohibited to 
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him or required of him. Where the law is silent, 
he is generally free to act as he chooses. 

In the administration of the Navy, however, 
naval management and command must look to 
the law for authority to act. If authority can- 
not be found in an express power, or by fair 
implication, management or command cannot 
act. 

This limitation of legal power creates special 
legal difficulties. This is what puts the Navy 
lawyer in the position of having to say, even 
more frequently than his counterpart in civilian 
practice: “You can’t legally do that.” 

When command proposes action which it con- 
siders necessary or desirable in furtherance of 
the Navy’s mission of defending the United 
States, and when it asks the Navy lawyer to re- 
view its proposal for legality, it has a right to 
expect the Navy lawyer to approach the matter 
affirmatively. The lawyer who barricades him- 
self behind his books and is content with picking 
flaws in the proposal is an obstructionist. He 
may keep his clients from violating the law, but 
he contributes little toward helping them do 
their job for the Navy. 

I do not mean to imply that a Navy lawyer 
should keep it to himself if he finds that a pro- 
posed action is subject to legal objection. Com- 
mand does not want—and frequently cannot 
accept—a legalistic veto. On the other hand, it 
does not desire to act outside the law merely be- 
cause the end result will advance the Navy’s 
mission. Communists operate on the vicious 
theory that the end justifies the means. We do 
not. This is the difference that preserves our 
individual liberties—liberties which are lost as 
soon as a government becomes either above the 
law or acts outside of it. 

The Navy lawyer must therefore point out 
potential legal difficulties or the extent of any 
risk involved in a proposed course of action. 
But he’s not doing his job if he stops there. 
There will usually be an alternative course which 
will produce the end result desired by command, 
and which is preferable from a legal standpoint. 
The Navy lawyer must point the way to this 
alternative. His job is never done until he has 
advised command how to confine its proposed 
action to legal channels. 

The negative-minded Navy lawyer is a liabil- 
ity. Weneedacan-doapproach. Wemust put 
creative legal imagination to work for the Navy. 


(Continued on page 12) 
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THE EFFECT OF THE SERVICEMEN’S AND 
VETERANS’ SURVIVOR BENEFITS ACT UPON 
GOVERNMENT-SPONSORED INSURANCE 


LIEUTENANT COMMANDER PAUL E. RICKEY, USN 
AND 
LIEUTENANT PENROSE L. ALBRIGHT, USNR 


The Servicemen’s and Veterans’ Survivor Benefits 
Act is a compensation law, substantially revising 
the benefits provided survivors of servicemen and 
veterans, whose deaths are service-connected. As 
stated by the authors, “it is considered to be a 
greatly improved system and an important part of 
the armed services career incentive program.” This 
article is directed to “dependency and indemnity 
compensation” features of the Act and the effect 
upon “Government-sponsored” insurance. The 
“social security coverage” and “death gratuity” 
benefits, also features of the Act, are not treated by 
the authors. 


HE SERVICEMEN’S AND VETERANS’ 
SURVIVOR BENEFITS ACT sets up an en- 
tirely new and different system of benefits for 
the survivors of service personnel whose death 
occurs while on active duty or subsequently by 
reason of service-connected disease or injury. 
It is considered to be a greatly improved system 
and an important part of the armed services 
career incentive program.' Most will receive 
substantial additional death protection for their 
families. A few, however, will learn that their 
“estate on death” will be less than under the 
laws which the new act supersedes. As a gen- 
eral proposition, spouses and other dependents 
of service personnel will be substantially better 
protected whereas certain benefits to non-de- 
pendent beneficiaries have been lessened. One 
of the key provisions is the rescission of the 
servicemen’s free indemnity. The insurance 
status of everyone in the naval service is thus 
affected by the act to some extent or another.” 
Essentially, what the act does in this respect is 
to repeal the present free insurance coverage of 
service personnel and, as a very general rule, 
with the effective date of the Act (1 January 
1957) and thereafter, any insurance coverage 
1. A good résumé of the law may be found in the September 1956 
issue of All Hands. 


2. BUPERSINST 1741.3B of 4 October 1956 promulgates detailed 


information on the status of Gover t-sp ed insurance as 








a result of the Serivcemen’s and Veterans’ Survivor Benefits Act. 
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sponsored by the United States Government will 
have to be paid for by the insured.* 

At the present time individuals in the Armed 
Services are covered with $10,000 free indem- 
nity under the Servicemen’s Indemnity Act of 
1951.4 This law introduced a new philosophy 
concerning Government sponsored life insur- 
ance for service personnel. It prohibited the 
further issuance of national service life insur- 
ance or United States Government life insur- 
ance to active duty personnel, replacing it with 
the $10,000 automatic free insurance for the 
benefit of survivors of service personnel who die 
while on active duty or within 120 days follow- 
ing release from active duty. The law did not 
take away any rights under prior servicemen’s 
insurance contracts issued by the Government. 
Further, it was provided that if at that time an 
individual was paying premiums either on na- 
tional service life insurance or United States 
Government life insurance he could apply for a 
waiver of part or all of his payments for the 
time he was on active duty plus 120 days.’ Also 





3. Waiver provisions for total disability are continued. In-service 
waivers of premiums may be continued also, but if the policy- 
holder dies on or after 1 May 1957 no dependency and indemnity 
compensation provided for by the Servicemen’s and Veterans’ 
Survivor Benefits Act may be paid to his widow, orphan children, 
or dependent parents by reason of his death. In such event 
the serviceman’s survivors may receive VA benefits which were 
authorized before the new law. 

4. Public Law 23, 82nd Congress, Ist Session, approved 25 April 
1951; 65 Stat. 33; 38 U. S. C. 851 and 852. This law provides, 
inter alia, that if the serviceman is insured against death under 
a contract of national service life insurance or United States 
Government life insurance the automatic indemnity coverage 
of the act would be only the amount equal to the difference be- 
tween the Government sponsored insurance in force at the time 
of death and $10,000. 

. Specifically the act provided that: “After April 25, 1951, any 
person while in active service for a continuous period in excess 
of 30 days who is insured under national service life insurance 
or United States Government life insurance shall be entitled, 
upon written application, to a waiver of all premiums on & 
5-year level premium term insurance and that portion of any 
permanent insurance premiums representing the cost of the pure 
insurance risk, as determined by the Administrator of Veterans 
Affairs, becoming due after the first day of the second calendar 
month following April 25, 1951, or the first day of the second 
calendar month following entry into active service, whichever 
_ is later, and during the remainder of such continuous active 
service and 120 days thereafter.” (65 Stat. 37; 38 U. S. C. 823). 
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an individual on active duty who was insured 
under a permanent plan could surrender it for 
its cash value and retain certain rights to re- 
place the insurance any time within 120 days 
after his release from active duty. Under the 
Servicemen’s and Veterans’ Survivor Benefits 
Act, policy holders who previously obtained a 
waiver of premiums, who surrendered their 
insurance, or who let it expire while on active 
duty after 25 April 1951 will generally be given 
opportunity to renew or to reinstate their insur- 
ance. Except for this, individuals on active 
duty will, after 1 January 1957, be without the 
protection of insurance sponsored by the United 
States Government. 

In general, the total amount of dependency 
and indemnity compensation which may be paid 
to dependent survivors of service personnel by 
the Veteran’s Administration pursuant to the 
Servicemen’s and Veterans’ Survivor Benefits 
Act is substantially more than before. This 
form of compensation is intended to combine 
benefits which have been paid separately before 
as (1) death compensation and (2) as Service- 
men’s Indemnity payments. The servicemen’s 
indemnity, (sometimes known as $10,000 “auto- 
matic free insurance’) is discontinued after 
31 December 1956. It should be kept in mind, 
however, that the new coverage is substantially 
different both in amount and as to beneficiaries. 
Eligible beneficiaries under the Servicemen’s 
Indemnity Act of 1951 were husband or wife, 
children, parents, and brothers and sisters as 
designated by the servicemen; and payments 
were made in any case of death except death re- 
sulting as lawful punishment for a crime or for 
a military or naval offense inflicted by other than 
an enemy of the United States. Under the new 
law, dependency and indemnity compensation 
will only be extended in the event of death from 
service-connected * causes and only to the sur- 
viving spouse, children, and dependent parents.’ 
There is no distinction between wartime and 
peacetime death for purposes of determining 
the amount of compensation. Under the pres- 
ent law, until 31 December 1956, a veteran can 
pick up a post-service 5-year term life insurance 
sponsored by the Government only after sep- 





6. Death must result from disease or injury incurred in line of duty. 
7. Under the Servicemen’s and Veterans’ Survivor Benefits Act 
the death gratuity (a lump sum payment to be distinguished 
from dependency and indemnity compensation which is payable 
monthly) has been changed so that it may be paid for death 
occurring on active duty produced by di or injury which 
was not incurred in line of duty. Also the death gratuity may 
be paid, after the effective date of the Act, if death resulting 
from service ted di or injury occurs within a period 
(Public Law 








of 120 days following the release from active duty. 
881, 84th Congress, Title II; 70 Stat. 868). 





aration from active duty. After the new law 
becomes effective the only circumstance whereby 
an individual may obtain post-service insurance 
is where he has a service-connected compen- 
sable disability which adversely affects his 
insurability.° 


INDIVIDUALS UNABLE TO OBTAIN GOVERN- 
MENT SPONSORED INSURANCE AFTER 1 
JANUARY 1957 


Many servicemen now on duty have not had 
national service life insurance or United States 
Government life insurance. They will have 
their $10,000 automatic free insurance lapse 
with the coming of 1957 and will be unable 
thereafter to procure insurance from the Gov- 
ernment (except for the post-service insurance 
available for disabled veterans) .%° If they have 





8. The law provides that: “Any person entitled to indemnity pro- 
tection * * * who is ordered into active service for a period 
exceeding 30 days shall, upon application in writing made within 
120 days after separation from such active service and the 
payment of premiums as hereinafter provided, and without medi- 
cal examination, be granted insurance by the United States 
against death of such person occurring while such insurance is in 
force. Insurance granted under this section shall be issued upon 
the same terms and conditions as are contained in the standard 
policies of national service life insurance on the 5-year level 
premium plan except (1) such insurance may not be exchanged 
for or converted to insurance on any other plan; (2) the premium 
rates for such insurance shall be based on the Commissioners 
1941 Standard Ordinary Table of Mortality and interest at the 
rate of 2% percentum per annum; (3) all settlements on policies 
involving annuities shall be calculated on the basis of The 
Annuity Table for 1949, and interest at the rate of 2%4 per- 
centum per annum; (4) insurance issued hereunder shall be on a 
nonparticipating basis and all premiums and other collections 
therefor shall be credited to a revolving fund in the Treasury 
of the United States and the payments on such term insurance 
shall be made directly from such fund. Appropriations to such 
fund are authorized.” (65 Stat. 36; 38 U.S. C. 822). 

The foregoing has been amended by the Servicemen’s and 
Veterans’ Survivor Benefits Act by the addition of the following: 
“No insurance shall be granted any person under this section 
on or after January 1, 1947, unless prior to such date an accept- 
able application accompanied by proper and valid remittances or 
authorizations for the payment of premiums (1) was received 
by the Veterans’ Administration, (2) was placed in the mails 
properly directed to the Veterans’ Administration, or (3) was 
delivered to any authorized representative of any of the uniformed 
services.” (Section 501 (a) Servicemen’s and Veterans’ Benefits 
Act; Public Law 881, 84th Congress; 70 Stat. 880.) Application 
for such insurance should be submitted upon VA Form 9-4356. 

9. This insurance is a nonparticipating post-service insurance on 
any one of seven plans as described: 5-year level premium term, 
ordinary life plan, 30-payment life plan, 20-payment life plan, 
20-year endowment plan, endowment at age 60, or endowment 
at age 65. It may be granted to any person released or separated 
from active service on or after 25 April 1951 under other than 
dishonorable conditions who is found by the Administrator of 
Veterans’ Affairs to be suffering from a disability or disabilities 
for which compensation would be payable, if 10% or more in 
degree, and except for which such persons would be insurable 
according to the standards established by the Administrator 
for qualifying under the good health provisions of the National 
Service Life Insurance Act of 1940, as amended. Application 
for such insurance should be made upon VA Form 9-4364. 

10. See footnote 9 supra. 
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a wife, children or dependent parents, and re- 
main on active duty the benefits to survivors 
on death will be better in most instances under 
the new law. For those not to be survived by 
a widow, orphan children, or dependent parents, 
there will be a decrease in “estate on death.” If 
they want to provide insurance protection for 
non-dependent parents, brothers, sisters, or 
others in the event of their death, such protec- 
tion will have to be procured from outside 
sources. There is a loss of the opportunity to 
pick up within 120 days after separation post- 
service 5-year level premium national service 
life insurance, which, although non-convertible 
to the permanent plans and non-participating in 
dividends, is renewable without physical exami- 
nation and has very reasonable premium rates. 
Any application for such insurance must be 
either properly filed with the armed force con- 
cerned or Veterans’ Administration, or post- 
marked and in the mail with a check or money 
order payable to the Veterans’ Administration 
for the first premium, prior to 1 January 1957. 
The serviceman who immediately reenlists upon 
discharge prior to 1 January 1957 is not eligible 
to apply for this insurance. However, if the 
reenlistment occurs more than twenty-four 
hours after discharge, valid application may be 
made within 120 days after discharge, but no 
later than 31 December 1956, whichever is 
earlier. 


INDIVIDUALS ELIGIBLE TO REINSTATE OR TO 
RENEW THEIR GOVERNMENT-SPONSORED 
INSURANCE 


The Servicemen’s and Veterans’ Survivor 
Benefits Act, by amendment to the National 
Service Life Insurance Act of 1940, provides 
that anyone surrendering a national service life 
insurance or United States Government life in- 
surance permanent plan policy while on active 
duty after 25 April 1951 and before 1 January 
1957 may, upon application while on active duty 
or within 120 days after separation, be granted 
the same plan not in excess of the amount sur- 
rendered without medical examination.” This 
may be done by replacement of the plan at the 
same or a lesser amount with premiums based 
upon the individual’s current insurance age ™ 





11. See footnote 8 supra. Reenlistment bonus is payable if valid 
reenlistment is effected within 90 days after separation. 044075, 
Navy Comptroller Manual. 

12. Section 501 (a) (4) Servicemen’s and Veterans’ Survivor Benefits 
Act; (70 Stat. 880, 881) Application to replace may be made 
on VA Form 9-4354, to reinstate on VA Form 9-4363. 

13. Insurable age is determined by the applicant’s nearest birthday. 
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or by reinstatement at the same or lesser amount 
on payment of required reserve * and premium 
for the current month at the prior premium 


rates. Further, any person who had a United 
States Government life insurance or national 
service life insurance policy on the 5-year level 
premium term plan, the term of which expired 
while he was in the active service after 25 April 
1951 or within 120 days after separation from 
such service, or in any event prior to 1 January 
1957, may, upon application while in the service 
or within 120 days after separation together 
with payment of premiums and evidence of good 
health satisfactory to the Administrator of 
Veterans’ Affairs, be granted an equivalent 
amount of the same type of insurance at a 
premium rate for his current insurance age." 
This insurance will be both convertible to the 
permanent plan and eligible for dividend par- 
ticipation. The effective date of the Service- 
men’s and Veterans’ Survivor Benefits Act is 
1 January 1957 and any reinstatement or re- 
placement applications prior thereto cannot 
cause the insurance to become effective before 
1 January 1957. 


WAIVER OF PREMIUMS 


The right of Government insurance policy 
holders in active service to apply for waiver of 
premiums ends 31 December 1956. Valid appli- 
cations for waiver of premiums made before or 
on this date may be continued thereafter. How- 
ever, the advisability of doing this is somewhat 
limited because it is provided that no dependency 
and indemnity compensation may be paid under 
the Servicemen’s and Veterans’ Survivor Bene- 
fits Act to the widow, children or parents of such 
individuals where death occurs on or after 1 
May 1957: if insurance is then currently being 
carried under such waiver of premiums. In- 
stead survivors would be eligible for death com- 
pensation benefits existing before 1 January 
1957.° Thus, unless an individual is without 
14. In order to pay the reserve, servicemen may borrow against the 

reinstated loan value of the policy and thus create a debt against 

the policy. Contrary to what initially appeared in BUPERSINST 
1741.3B of 4 Oct 1956 it is considered that regular dividends 
which have accrued may not be applied to reduce the required 
reserve for reinstatement. 

15. Section 501 (a) (4) Servicemen’s and Veterans’ Survivor Bene- 


fits Act; 70 Stat. 881. Application may be made on VA Form 
9-4353. 





16. Section 501 (a) (3) (B), Servicemen’s and Veterans’ Survivor 
Benefits Act; 70 Stat. 880. This provides as follows: “Except 
as herein otherwise provided, where an individual dies on or 
after May 1, 1957, and at the time of his death has in effect 4 
policy of national service life insurance or United States Gov- 
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possible beneficiaries for the dependency and in- 
demnity compensation under the Servicemen’s 
and Veterans’ Survivor Benefits Act, it would, 
as a general rule, be probably unwise to continue 
his insurance under waiver of premiums after 1 
May 1957. However, for an individual without 
possible beneficiaries for dependency and in- 
demnity compensation, there is probably no 
harm in continuing the insurance under waiver 
of premium provided he will drop the waiver 
when the circumstances so dictate; that is— 
when he marries or otherwise acquires possible 
beneficiaries for whom he desires eligibility for 
dependency and indemnity compensation. In 
any event, it would be advisable to check possible 
benefits both with and without the waiver in 
effect before making final decision on the 
matter.*’ 


DEADLINES 


Because of the Servicemen’s and Veterans’ 





ernment life insurance under waiver of premiums under section 
622 of the National Service Life Insurance Act of 1940, no 
dependency and indemnity compensation shall be paid under 
this Act to his widow, children, or parents by reason of his 
death, but death compensation may be paid under laws admin- 
istered by the Veterans’ Administration to such widow, children, 
or parents by reason of his death, notwithstanding the fact that 
such death occurred after December 31, 1956. In no event shall 
the foregoing provision be applicable with respect to any 
person entitled to waiver of premiums under the first proviso 
to section 622 (a) of the National Service Life Insurance Act of 
1940, as amended, whose death occurs prior to his return to 
military jurisdiction or within one hundred and twenty days 
thereafter.” 

. Dependency and indemnity compensation is limited to widows, 
orphan children and dependent parents of those who die of 
service-connected causes. The widow is no longer entitled if 
she remarries and the children are no longer eligible after age 
18 unless (1) they are pursuing a course of instruction in a 
VA approved educational institution in which event compensation 
can be continued until age 21 or (2) became permanently in- 
capable of self-support before attaining age of 18. Dependent 
parents are only eligible for limited ts dependi on their 
outside income. One parent, while his annual income is over 
$1,750 is not eligible for any payment. Two parents with 
combined income in excess of $2,400 per year do not qualify 
for payment. 

Under the Servicemen’s and Veterans’ Benefits Act dependency 
and ind ity comp tion will be for a widow—$112 plus 12% 
of monthly basic pay; for orphan children (no widow)—1 child, 
$70 per month; 2 children, $100 per month; 3 children, $130 
per month; more than 3 children, $100 per month plus $25 per 
month for each child in excess of 3. Under existing law, the 
monthly rates are: Widow but no child, $87; widow with one 
child $121 (with $29 for each additional child); no widow but 1 
child, $67; no widow but 2 children, $94 (equally divided) ; 
no widow but 3 children, $122 (equally divided) (with $23 for 
each additional child; total to be equally divided) (38 U. S. C. 
Ch. 12A, VA Reg. #IA, Part I, para. IV). Both the new 
and old law require that death be from service-connected causes. 
Under the old law, with death from service-connected peacetime 
causes, the compensation to survivors is 80% of the above rates. 
(For this purpose, the present national emergency is not con- 
sidered “peacetime”.) From the foregoing it may be secn that 
certain individuals in the lower pay grades with large families 
might receive better protection for their families under the old 
law and therefore should continue their waiver of premiums. 
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Survivor Benefits Act, two dates assume impor- 
tance as deadlines insofar as insurance is con- 
cerned. They are 1 January 1957 and 1 May 
1957. If a serviceman has had neither U. S. 
Government life insurance nor national service 
life insurance (or has had such insurance but is 
not in a position whereby he can legally revive 
it under the new act) he may obtain national 
service life insurance if he makes valid appli- 
cation after separation from the service, but 
before 1 January 1957.%* Otherwise he will 
become eligible for national service life insur- 
ance after such separation only if he has a com- 
pensable service-connected disability which ad- 
versely affects his insurability.° After 1 Janu- 

ary 1957 if such an individual has not filed a 

valid application for insurance, he will not be 

insured and the only way he may obtain insur- 
ance coverage is through outside sources. 

Any serviceman who has had either national 
service life insurance or United States Gov- 
ernment life insurance and surrendered it for 
its cash value or let it expire after 25 April 1951 
is in a position whereby he can generally re- 
gain his insurance any time up to within 120 
days after separation.”° However, after 1 Janu- 
ary 1957 until such individual replaces or re- 
instates his insurance, he is not covered. Thus 
if continuous coverage is desired, valid applica- 
tion should be submitted prior to that date. 

The individual who presently has national 
service life insurance or United States Govern- 
ment life insurance under waiver of part or all 
premiums will have continuous coverage but 
should re-evaluate his insurance position prior 
to 1 January 1957. In the event that he does 
not desire to pay the premiums on his insurance 
and also does not desire the loss of dependency 
and indemnity compensation if death occurs 
after 1 May 1957 with a waiver of premiums in 
effect,” it is important, if he has a permanent 
plan, that he surrender prior to 1 January 1957 
in order to retain his right to reinstate or to 
replace such insurance at a later date. Subse- 
quent surrenders will be without replacement 
rights. If he is in the same situation but does 
not have a permanent plan, having instead a 
18. See footnote 8 supra. 

19. See footnote 9 supra. 

20. EXCEPTION: the 5-year level term insurance can be replaced 
only on evidence of good health. Thus if such evidence cannot 
be produced an individual would be precluded from obtaining 
this insurance. He could, of course, if he has a_ service- 
connected compensable disability which adversely affects his 
insurability, obtain insurance after separation. Also it should 
be remembered that persons on active duty may not cause a 
reinstatement or replacement of insurance to become effective 
before 1 January 1957 unless separated before then. (See foot- 


note 9 supra.) 
21. See footnote 17 supra. 
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convertible 5-year level premium term plan, a 
double play is required. He may convert to a 
permanent plan “ and then surrender for cash 
value.”* This will preserve his right to reinstate 
or replace the permanent plan to which he con- 
verts anytime up to and including 120 days after 
separation. If a person has national service life 
insurance or United States Government life in- 
surance in force under waiver of part or all 
premiums and decides that he can afford to pay 
the premiums necessary to keep the insurance, 
the date he should drop the waiver and com- 
mence paying premiums in full is 1 May 1957.* 
If he does not drop the waiver and dies on or 
after that date, his widow, children or parents 
will not be eligible for dependency and indem- 
nity compensation. Of course, if he would have 
no one eligible for such compensation, there is 
not much point in dropping the waiver at this 
time. If the serviceman has national service 
life insurance or United States Government life 
insurance in force not under waiver of premi- 
ums his insurance will not be affected by the 
Servicemen’s and Veterans’ Survivor Benefits 
Bill. However, 31 December 1956 will be the 
last date he may submit application for waiver 
of premiums.” 





22. Application for conversion should be made on VA Form 9-358. 

23. If the policy has been in force for less than one year, as it 
would be in this case, there is no cash value but the insured 
may surrender his policy for the specific purpose of keeping his 
right for replacement. 

. If his premiums are payable on a day other than the first day 
of the month, he should drop the waiver and commence paying 
premiums in full on the premium due date in April 1957. 

. VA Form 9-5782 may be used to procure waiver of premiums. 


CONCLUSION 


In deciding what action to take, the service- 
man should keep in mind that important items 
relating to insurance are coverage and cost. 
National service life insurance and U. S. Gov- 
ernment life insurance are considered very good 
on both counts and as a general rule should 
be retained if the serviceman can possibly 
afford to do so. If he cannot afford to pay the 
premiums probably the next best thing for him 
to do is to take action as necessary which will 
preserve his right to reinstate or replace his 
insurance at a later date. In calculating the 
cost of the insurance, if it is participating in- 
surance, the past dividend payments are cer- 
tainly a matter which should be given considera- 
tion.2°. The serviceman should understand, 
however, that his take-home pay will be reduced 
by his social security payments (214% of his 
basic pay under $4,200 per year—maximum tax 
$94.50 per year) starting 1 January 1957 and 
this may affect his ability to pay premiums.’' 
Finally, it should be remembered that there is 
no magic formula which will fit every situation 
and in each case the best decision may be 
reached only after deliberate and comprehen- 
sive consideration of the facts as they exist. 
No guess-work should be employed, as the con- 
sequences of a mistake can be far-reaching. 

26. Very roughly, for up to age 40, this dividend has in the past 
been approximately $60 per year where $10,000 is carried. 


27. Deductions for social security tax will be made from basic pay 
earned after 1 January 1957. 
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NOTE 


Question has arisen as to whether conduct and line of 
duty investigations made by the Army and Air Force on 
naval personnel satisfy the requirements of the Naval 
Supplement so as to dispense with the necessity of Navy 
or Marine Corps commands submitting an injury report 
or investigative report on the same incident. The Judge 
Advocate General has routinely accepted investigations 
of this nature made by other services in those instances 
where the evidence is sufficient to establish the conduct 
and line of duty status of naval personnel. Reviewing 
commands through which such investigations may be 
forwarded should ascertain, however, that injured per- 
sons, concerning whom adverse findings may be made, 
have been accorded the rights of a party or, in the al- 
ternative, afforded the opportunity to review the record 
and make a statement in rebuttal. Section 0304, 1955 
Naval Supplement. 
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INVESTIGATIONS AND COURTS OF INQUIRY DIVISION 


Question has arisen as to whether investigations in 
death cases, as presently provided for the in 1955 Naval 
Supplement, will be necessary after the effective date of 
the Servicemen’s and Veterans’ Survivor Benefits Act on 
1 January 1957. Investigations of this nature will con- 
tinue to be made after 1 January 1957 as heretofore, as 
well as the line of duty and conduct determinations re- 
quired under present regulations. Investigative reports 
on death cases provide the Department with information 
required in answering correspondence from the next of 
kin, insurance companies, and others who have a legit- 
imate interest in the circumstances of death of service 
personnel. While payment of the death gratuity will not 
be conditioned upon line of duty or conduct determina- 
tions under the Servicemen’s and Veterans’ Survivor 
Benefits Act, these determinations, as well as investi- 
gative reports upon which they are based, will continue 
to be furnished to the Veterans’ Administration for use 
in adjudicating survivors’ claims. 


BUPERS ADVISORY DISCIPLINE BRANCH 
“The Chief of Naval Personnel in connection with the 
(Continued on page 12) 
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CORRECTION OF NAVAL RECORDS 


CHARLES E. CURLEY 


Mr. Curley is the Executive Secretary of the Board 
for Correction of Naval Records. 





\\ AD I KNOWN of the existence of the 

Board, I certainly would have requested 
corrective action sooner.” This statement, fre- 
quently made before the Board for Correction 
of Naval Records, prompts the dissemination of 
additional material relative to the Board, its 
regulations and procedures. Prior articles were 
published in the January 1952 and September 
1953 issues of the JAG Journal. 

As its name implies, the Board was estab- 
lished to correct records. Authority for its cre- 
ation stems from Section 207 of the Legislative 
Reorganization Act of 1946, approved August 2, 
1946.1. The Act was amended on October 25, 
1951 to provide, inter alia, for the payment of 
monies following corrective action.* Section 
131 of the Act provides that no private bill or 
resolution authorizing or directing the correc- 
tion of military or naval records shall be re- 
ceived or considered in either the Senate or the 
House of Representatives. It is apparent from 
an analysis of the Act that Congress intended 
to divest itself of the burden imposed by the 
introduction and consideration of myriad pri- 
vate bills for the relief of individuals whose 
claims relate to wrongs allegedly arising from 
or in connection with military and naval serv- 
ice, while at the same time providing an ade- 
quate procedure to insure appropriate disposi- 
tion of such claims by the Secretaries of the 
respective services acting through boards for the 
correction of military and naval records.® 
Broad powers were necessarily conferred in 
order to accomplish the desire of the Congress 
to permit military and naval records to con- 
tinue to be corrected where the circumstances 
indicated such action to be necessary or desir- 
able. Correction boards were thus established 
in the Army, Navy (for both Navy and Marine 
Corps), Air Force, and in the Department of 
the Treasury for the Coast Guard. 

The Navy Board is composed of five senior 
civilian employees of the Department of the 
1. 60 Stat. 812. 

2. 65 Stat. 655. (For codification, see Pub. L. No. 1028, 84th Cong. 


2d Sess. [Aug. 10, 1956], 70A Stat. 116, 117). 
3. 10 Op. Att’y Gen. 504. 





Navy, three of whom constitute a quorum. The 
function of the Board is to consider all applica- 
tions properly before it for the purpose of de- 
termining the existence of an error or an in- 
justice and to make appropriate recommenda- 
tions to the Secretary of the Navy. No precise 
definition of error and injustice was made by 
the Congress, and wisely so, as it would be most 
difficult to describe circumstances which would 
be truly definitive. A member of the Congres- 
sional Committee on the Reorganization of the 
Congress had this to say in response to an in- 
quiry requesting clarification of the legislative 
intent: “‘ * * * Because of the stress of war and 
often the haste in discharging men from the 
armed services, we realized that many injustices 
and errors would have occurred, and it was to 
offer an adequate rehearing opportunity for 
review of all facts that we felt the civilian boards 
would prove valuable. * * * I do not believe that 
the review should be limited to the bare facts 
on the military records but that these should be 
considered in the light of collateral evidence 
which the claimant might present. * * * As to 
the extent of authority delegated for the purpose 
of the Act, I consider it to be the fullest in cor- 
rection of any errors or the removal of any 
injustices. * * * Within reasonable limits, I 
would consider that this authority would not 
limit in any way the right of the board to de- 
termine what is an error or an injustice.” 
Naval records have been corrected where it 
has been established that an error actually pro- 
duced a false assumption as to a material factor, 
or resulted in concealment of a fact or facts 
which, if known at the time, would in reasonable 
probability have resulted in substantially differ- 
ent action. Injustices have been determined to 
exist in cases where it has been established that 
an individual had been treated in a manner 
different from others in like circumstances. 
Categories of cases which are reviewable are 
hereafter related in this article. It has been 
held that the Secretary, acting through the 
Board, may undo what has been done or do what 
should have been done if, in the discretion cz the 
Secretary, such action is necessary to correct 
an error or to remove an injustice. The powers 
of the Secretary acting through the Board, 
however, are not as broad as those heretofore 
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exercised by the Congress when it corrected 
records by private bill. The legislative power in 
the Government is vested solely in the Congress 
and it has the power to alter, amend, modify, 
or repeal any of its own enactments. This 
power is granted to no other body. Congress, 
by private bill, may provide relief which is in 
complete and total disregard of other statute 
law so long as it is not contrary to the Consti- 
tution. All other persons and agencies in the 
Federal Government, with the possible excep- 
tion of the President under some conditions, 
must act within the scope and limitations of all 
statute law. Therefore, notwithstanding the 
fact that the authority conferred to correct 
records is extremely broad in scope, the Secre- 
tary acting through the Board cannot do every- 
thing that Congress has done by private bill. 
A typical case is that of an officer who, not 
having been recommended for promotion by a 
selection board, requests a correction of record 
to show promotion to a higher grade. Although 
Congress heretofore could promote such an 
officer, correction boards are powerless to act, 
as controlling promotional laws require that 
selection be by a board of Navy or Marine Corps 
officers [military] and correction boards are 
composed of civilians. 

Regulations establishing procedures for mak- 
ing application, and the consideration of appli- 
cations, for the correction of military and naval 
records have been promulgated by the Secre- 
taries of the respective services, and approved 
by the Secretary of Defense.* A standard form 
application, DD Form 149, is used to petition the 
Board. No case may be reviewed in the ab- 
sence of an application and the Board is not 
authorized to review cases on its own motion.® 
In this connection, the Act provides “* * * no 
corrective action will be taken * * * unless the 
request therefor be filed by claimant, his heirs 
at law, or legal representatives within three 
years after his or their discovery of the alleged 
error or injustice, or within ten years after the 
date of enactment of this Act [October 25, 1951], 
whichever be the later * * *” and “that the 
failure to file the request by claimant, his heirs 
at law, or legal representatives, within three 
years of their discovery of the error or injustice, 
may be excused by such board * * * upon finding 
that it is in the interest of justice to excuse 
such failure to file within the prescribed time 
in which event action will be taken in the same 
manner as if the request had been filed within 





4. NAVEXOS P-473 (Revised 7 June 1955). 
5. Op. JAGN 1952, 1 Dig. Ops. Records and Reports 15.1. 
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the three years as prescribed herein * * *”.° 
The application must state definitely whether 
or not the applicant desires to appear before the 
Board personally, and whether or not he will be 
represented by counsel. The Board meets only 
in Washington, D. C. Personal appearance of 
an applicant or his witnesses, or representation 
by counsel, is not required to insure full and 
impartial consideration of applications which 
qualify for hearing. Such appearances and rep- 
resentation are permitted, at no expense to the 
Government, when a hearing is authorized. 
Military personnel on active duty may appear as 
counsel when such appearance is in connection 
with the performance of their official duties. 
Officers on duty in the Office of the Judge Ad- 
vocate General are not available. A legal offi- 
cer assigned by his superior to represent an 
applicant before the Board may properly appear 
and by such appearance would be discharging 
official duties. However, military personnel 
and civilian employees of the Government wlio 
volunteer or appear other than in the discharge 
of official duty would be engaging in activities 
prohibited by Federal statute.’ Officers or em- 
ployees of the United States, with certain ex- 
ceptions, are prohibited by this statute from 
acting as agent or attorney for prosecuting any 
claim against the United States, or assisting in 
the prosecution or support of such claim other- 
wise than in the discharge of their official duties. 
When appearances are not made, and in cases 
where hearings are denied, the Board reviews 
the case on the basis of evidence contained in 
the official record of the subject of the applica- 
tion and that submitted in support of the allega- 
tion of error or injustice. In connection with 
any application which it considers, the Board 
may recommend to the Secretary of the Navy 
that the naval record in question be corrected, as 
requested by the applicant, without a hearing. 
An application may be denied if the Board de- 
termines that insufficient evidence has been 
presented to indicate probable material error 
or injustice, that the applicant has not exhausted 
other effective administrative or legal remedies 
available to him, or that effective relief cannot 
be granted. It is imperative, therefore, that an 
applicant satisfactorily establish a basis for 
hearing by submitting documentary evidence in 
support of the allegation of error or injustice. 
The application should contain a complete and 
detailed statement of the case and should be 
accompanied by such statements, affidavits or 





6. For language as codified, see Pub L. No. 1028, 84th Cong. 2d 
Sess. [Aug. 10, 1956], 70A Stat. 116, 117. 
7. 18 U.S. C. 283. 
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depositions of other persons as may be helpful. 
A brief in legal form is not necessary but may 
be submitted if desired. All obtainable evidence 
is evaluated by the Board and it is incumbent 
on the applicant to present pertinent evidence 
which is not contained in his official record. It 
has been legally determined that there is a basic 
presumption that the official records themselves 
and any administrative actions taken by officials 
of the Navy and Marine Corps are correct. To 
rebut that presumption, the applicant must bear 
the burden of presenting evidence which the 
Board considers sufficient in quantity and qual- 
ity. All information contained in the official 
records relating to the subject of the application 
is considered by the Board and, in some rare 
instances, this information alone may be suffi- 
cient to warrant a determination that the cor- 
rective action requested should be granted. The 
requirement that the applicant must present 
evidence to indicate probable material error or 
injustice, however, cannot be too strongly em- 
phasized. When an application is denied, fur- 
ther consideration is had only upon the pres- 
entation by the applicant of new and material 
evidence. In those cases which qualify for 
hearing and are subsequently denied, further 
hearing may be had only upon presentation by 
the applicant of newly discovered relevant evi- 
dence not previously considered by the Board 
and then only upon recommendation of the 
Board and approval by the Secretary of the 
Navy. 

Any person on active or inactive duty, retired 
or discharged, who believes that an error exists 
in his naval record, or that his record reflects 
an injustice in the treatment accorded him as a 
member of the naval service, is privileged to 
petition for a review of his record with a view 
to having the error or injustice corrected. He 
must first, however, exhaust all effective ad- 
ministrative remedies available to him within 
the Department of the Navy. In this connec- 
tion, many modifications of a record and 
changes of a minor nature may be made by 
appropriate bureaus and offices. A petition to 
the Board is in the nature of an extraordinary 
remedy not intended for routine day-by-day use 
in the administration of the Navy Department.’ 
Also, should another board within the Depart- 
ment have authority to review and adjudicate 
a request for corrective action, an applicant 
must first apply to that board. The Board for 
Correction of Naval Records does not have 
initial jurisdiction to review any matter which 





8. Op. JAGN 1953, 3 Dig. Ops. Records and Reports 16.15. 


may be reviewed by another board in the De- 
partment such as the Navy Discharge Review 
Board. 

The following categories of cases are descrip- 
tive of types of matters which are reviewable 
by the Correction Board: 

1. Change in the character of discharges or 
dismissals resulting from sentence of 
courts-martial :—This class embraces those 
cases involving dishonorable and bad con- 
duct discharges of enlisted men following 
general or special courts-martial (summary 
courts-martial prior to UCMJ), and dis- 
missal of officers following general courts- 
martial. Bad conduct discharges awarded 
other than by general courts-martial must 
first be reviewed by the Navy Discharge 
Review Board. The findings of courts- 
martial are not reviewable. The Board’s 

. jurisdiction extends only to the review of 
the court-martial sentence of discharge or 
dismissal. 

2. Change in the character of or reason for all 
other administrative types of separation :— 
This class embraces those cases involving 
nonpunitive discharge or separation includ- 
ing undesirable discharges, resignation for 
the good of the service, resignation under 
other than honorable conditions, and dis- 
charges and separations resulting from 
conviction by civil court. All cases in this 
category must first be reviewed by the 
Navy Discharge Review Board. 

3. Establishment or change of eligibility for 
retirement:—This class embraces those 
cases involving establishment or change of 
eligibility for retirement for age, length of 
service, disability or upon own application. 

4. Restoration of time lost:—This class em- 
braces those cases involving time to be made 
good as a result of administrative holding 
of unauthorized absence, inability to per- 
form duty due to own misconduct, and for 
time in confinement. 

5. Determination that death was not due to 
own misconduct:—This class embraces 
those cases involving determinations that 
injury or disease resulted from misconduct. 

6. Establishment or adjustment of service 
credit:—This class embraces those cases 
involving determination of credit for serv- 
ice, active or inactive, including dates of 
permanent or temporary appointment, 
separation and retirement in regular or 
reserve component; or credit for semi or 
quasi military or naval service. 
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7. Determination of eligibility for or change 
in effective date of promotion :—This class 
embraces those cases involving prisoners 
of war, beleaguered or hospitalized persons, 
or others who failed of promotion by reason 
of technicality or circumstances beyond 
control of the man or the service. The 
Board is not authorized to review actions 
of selection boards. 

8. Restoration of rank, grade or rating :—This 
class embraces those cases involving reduc- 
tion of rank, grade or rating where such 
action was not in accordance with regula- 
tions or was not warranted under the cir- 
cumstances. 

9. Removal of material from official records :— 
In this category are those cases involving 
physical removal of material, and partial 
elimination by obliteration of entries or 
remarks. Relief is granted only upon pres- 
entatio nof strong and compelling evidence 
that prejudicial error or injustice exists 
which cannot be remedied by any other 
action. 

The foregoing categories of cases are intended 
to be descriptive, generally, of matters which 
are reviewable and not intended to be all inclu- 
sive. Although stated heretofore, it is again 
emphasized that the error complained of must 


be of consequence and the injustice of substance. 
An applicant who submits a frivolous or un- 
founded allegation of error or injustice will 
receive little solace in the action taken. Con- 
versely, an applicant sincerely believing that he 
has been wronged, and whose allegations of 
error and injustice are well documented, is as- 
sured that his petition will receive most careful! 
and conscientious consideration and that cor- 
rective action will be taken if, in the judgment 
of the Board and the Secretary of the Navy, such 
action is indicated. 

The Digest of Opinions of the Judge Advo- 
cates General of the Armed Forces contains per- 
tinent opinions of the Attorney General and 
decisions of the Comptroller General relative 
to the extent of the Secretary of the Navy’s 
power to correct naval records. Also published 
therein are opinions of the Judge Advocates 
General of the Army, Navy, and Air Force 
relative to cases processed by correction boards. 

The Board’s regulations and amendments 
thereto are published in the Federal Register, 
17 F. R. 10243; 20 F. R. 5391. Copies of the 
regulations and applications may be obtained 
upon request addressed to the Board for Correc- 
tion of Naval Records, Navy Department, 
Washington 25, D. C. 





LAW AND THE NAVY’S MISSION 
(Continued from page 2) 

As naval officer-lawyers, we may frequently 
meet difficulties in finding authority of law upon 
which to base our action. But these difficulties 
are inherent in a constitutional federal republic 
of limited powers. Our system of government is 
the most worthwhile thing we possess as a na- 
tion. We cannot survive as a nation, however, 
unless we make our system of government work 
well enough to meet the threat of totalitarian 
communist aggression. 

It is the Navy lawyer’s trust and duty to meet 
the needs of the Navy, acting within our system 
of laws. Our system of government is the best. 
If we are worthy of so good a government, we 
will make its laws work for the Navy. 

The first law of nations, as of nature, is self- 
preservation. Our form of government can and 
must survive. Its survival depends on a strong 
and effective Navy. Navy lawyers contribute 
much—and will contribute more—to the 
strength and effectiveness of the Navy. 

Your job is important to the Navy. 


CHESTER WARD 
JAG JOURNAL 





BULLETIN BOARD ... 


(Continued from page 8) 

review of individual service record entries has noted 
with concern an increasing frequency of instances where 
punishment not authorized by law has been imposed 
under Article 15, Uniform Code of Military Justice. 
The following examples were disclosed as a result of the 
review of service record entries made by the Bureau of 
Naval Personnel: 

“a, Award, as non-judicial punishment assigned, of 
a ‘WARNING’. A Commanding Officer may issue a warn- 
ing at captain’s mast; however, a warning is not pro- 
vided for under Article 15, UCMJ and is not considered 
to be a punishment. Therefore, a captain’s mast which 
results only in a warning normally should not be entered 
in the service record, but it should be entered in the Unit 
Punishment Book in accordance with Article C—7819 (2), 
BuPers Manual. The only exception is in the case of 
unauthorized absence which is covered by Article 
C-7819 (5), BuPers Manual. 

“b. Award, as non-judicial punishment assigned, of 
‘recommend for undesirable discharge in accordance 
with Article C-10312, BuPers Manual by reason of un- 
fitness’, contrary to subparagraph (7) of that article. 
Such recommendation is not one of the authorized pun- 
ishments under Article 15, UCMJ. Appropriate pro- 
cedure is to award legal punishment and then as a 


(Continued on page 16) 
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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the more recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for information pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 

CHALLENGE OF COURT MEMBER FOR CAUSE BY LAW OFFICER— 
“The law officer is authorized to challenge a court member for 
cause on his motion, either during regular challenge procedure or 
during the trial.” 


e A GCM convicted the accused of the wrongful use of 
marihuana, in violation of Article 134, UCMJ. Inter- 
mediary appellate authorities affirmed the conviction. 
The accused petitioned the Court of Military Appeals for 
grant of review alleging a number of errors. The Court 
granted the petition on the question of whether the law 
officer erred during the trial, when, on his own motion, 
he excused a court member. 

During a prosecution witness’ testimony, a court 
member “stated that he believed he sat as a court mem- 
ber on the trial of the witness for the use of marihuana 
on the same occasion as that alleged in regard to the 
accused.” This was verified by a check of the record of 
trial in the witness’ case. Thereupon, the law officer 
excused the court member subject to objection by any 
member of the court. “Defense counsel objected to this 
ruling. He argued that from ‘the tenor of the questions 
asked by * * * [the court member] the defense would 
prefer that he * * * sit.’ However, no member of the 
court objected and the ‘challenged member’ left the 
courtroom.” 

The accused contended “that the law officer could not 
legally excuse * * * [the court member] on his own 
motion.” 

The Court of Military Appeals concluded that the law 
officer excused the court member on the basis of challenge 
and that “the fact that he ruled on the challenge subject 
to objection was error.” However, there being no claim 
and discerning no likelihood “that this aspect of the 
procedure improperly influenced the remaining court 
members or prejudiced the accused in any substantial 
right,” the court held that “this error, therefore may be 
disregarded.” 

It was the opinion of the majority of the Court “that 
the trial guide procedure [Appendix 8a, p. 506 MCM, 
1951] is contrary to the provisions of Articles 41 and 
51,” UCMJ, and that a challenged member of a court 
“can be excused only after a vote of the court, in ac- 
cordance with the procedure set out in Articles 51 (a) 
and 52,” UCMJ. The Court reasoned, however, that this 
conclusion “does not necessarily deprive the law officer 
of the right to originate a challenge.” 

It was the opinion of the Court that “The Manual 
provision does not preclude the law officer from exercis- 
ing the right to challenge. The language is permissive, 


not mandatory. * * * Moreover, no provision in the 


Uniform Code prohibits such action. Nor does the Code 
prohibit the law officer from instructing the court mem- 
bers on the law relating to challenge.” The Court 
held “that the law officer is authorized to challenge a 
court member for cause on his motion, either during the 
regular challenge procedure or during the trial” and the 
decision of the board of review was affirmed. U.S. v. 
Jones, 7 USCMA 283, 22 CMR 73. 


SENTENCE—ARGUMENT FOR APPROPRIATE SENTENCE—Counsel 
for either side may present an argument for appropriate sentence— 
such argument must be made on evidence adduced at the trial 
and cannot go beyond the bounds of fair argument. 


@ “These cases were certified for review by The Judge 
Advocate General of the Navy. Although the charge 
against each accused and their respective trials are dif- 
ferent, the principal question for review in each case is 
the same. Accordingly, they were consolidated for 
argument and disposition.” 

In each case the accused entered a plea of guilty to 
the charges against him; no evidence was introduced by 
either side; and the court returned findings of guilty. 
After the findings, the trial counsel read the personal 
data from the charge sheet. “In Olson’s case, no evi- 
dence of previous convictions was presented, and he and 
other witnesses testified in mitigation. Additionally, 
his counsel made a statement in which he maintained 
that the accused’s repentance and rehabilitation showed 
that he was ‘still good material for the Navy,’ and that 
he merited another ‘chance to be a useful sailor.’ Over 
defense counsel’s objection, trial counsel was permitted 
to make a statement ‘concerning the matters that are 
before the court in the charges and specifications and 
the quantum of punishment.’ In Martin’s case, evi- 
dence of one previous conviction was introduced, but no 
mitigating evidence was presented. Without objection, 
trial counsel made a short statement on the charge and 
the previous conviction. He requested the Court ‘to 
consider that here is a man who should have 
learned * * * the proper lesson.’ ” 

It was held by the board of review “that while trial 
counsel can submit evidence to show aggravation of the 
offense or to rebut mitigating matter presented by the 
accused, he cannot argue on the quantum of the punish- 
ment that the court should adjudge. The board of re- 
view based its decision on two reasons: (1) Its construc- 
tion of paragraph 75 of the Manual for Courts-Martial, 
* * * and (2) its belief that any argument on the sen- 
tence by trial counsel would be understood by the court 
members as an indication of the wishes of the convening 
authority.” 

Addressing itself to the issue framed by the cases, 
“namely, is it error for trial counsel to present argu- 
ment to the court members on the sentence it should 
adjudge?”, the Court of Military Appeals pointed out 
that “a court-martial trial does not end with the ver- 
dict. It ends when the sentence has been finally ad- 
judged. And, generally, the practice during the sen- 
tence procedure is the same as that during the proceed- 
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ings before the findings. * * * Consequently, in the ab- 
sence of a clear prohibition to the contrary, counsel for 
each side would have the right to argue his view of the 
evidence which relates to the particular question to be 
decided by the Court.” 

The Court noted that in “civilian criminal courts, the 
Government’s lawyer, as well as the accused’s, can argue 
on the quantum of the sentence to be adjudged.” 

The Court stated that “no provision of the Uniform 
Code relates to the specific question before us. Neither 
does any provision in the Manual directly refer to the 
right of counsel to argue for a just sentence.” It con- 
strued paragraph 75, MCM 1951, as not prohibiting 
“final argument on the sentence. The entire paragraph 
is concerned with the presentation of evidence in ex- 
tenuation or mitigation.” 

The Court concluded “that counsel for either side 
can make a separate argument for an appropriate 
sentence. Of course, the argument must be based upon 
the evidence adduced at the trial, and it cannot ‘go be- 
yond the bounds of fair argument.’ ” 

Turning to the issue of whether the relationship 
between trial counsel and the convening authority 
is such that the court members would conclude that 
counsel’s argument reflects the wishes of the con- 
vening authority,” the Court found no justification for 
such a view. It held “that nothing in the ordinary 
relationship between trial counsel and the convening 
authority justifies an inference that trial counsel’s argu- 
ment on the sentence reflects the wishes of the con- 
vening authority.” The Court expressed the opinion 


that “the members of a court-martial would not, in the 
absence of other circumstances, regard the fact that the 


trial counsel has made an argument on the sentence as 
an indication that he is expressing the desires of the 
convening authority.” 

The Court approved the findings of guilty and the 
sentence in each case. U. S. v. Olson & Martin. 7 
USCMA 242, 22 CMR 82. 


COMMAND INFLUENCE—During presentencing procedure, trial 
counsel insisted upon bringing to court's attention and urged im- 
plementation of a SECNAV instruction setting forth Navy's policy 
on separating persons convicted of larceny or any other offense 
involving moral turpitude. Trial counsel's argument on sentence 
prejudiced accused and the error held to go to punitive discharge 
adjudged. 


@ The accused was tried by SCM and convicted of lar- 
ceny, in violation of Article 121, UCMJ. He was sen- 
tenced to a BCD, partial forfeitures, confinement at 
hard labor for three months, and reduction to grade of 
electronics field, seaman recruit. The convening au- 
thority reduced the confinement and forfeitures to two 
months. Higher reviewing authorities affirmed the ac- 
tion of the convening authority. The Court of Military 
Appeals granted review limited to the issue of whether 
a presentence discussion on Navy policy prejudiced the 
accused. 

“After the accused pleaded guilty to and was con- 
victed of the first specification of Charge 1, the trial 
counsel insisted upon bringing to the court’s attention 
Secretary of the Navy Instruction 5810.8, which states 
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in substance that it is the Navy policy to separate per- 
sons from the service ‘convicted of larceny or any other 
offense involving moral turpitude.’ That portion of 
the record relating to the Instruction is recited below: 

‘TC: The Prosecution would like to read to the court 
SecNav Instruction 5810.8, from the Secretary of the 
Navy, to all ships and stations—subject: Larceny and 
other offenses involving moral turpitude—policy 
concerning. 

‘PRES: You can omit that—we are all aware of it. 

‘TC: I would just like the court members to be aware 
of the fact that it is the policy to separate persons who 
have been convicted of offenses involving moral 
turpitude. 

‘DC: In answer to the statement of the trial counsel, 
for the accused’s benefit, the SecNav Instruction 5810.8 
does not take the discretion away from the members of 
the court-martial board as far as sentencing is con- 
cerned and if you do not desire to implement this policy 
you do not have to do so. * * * If you feel that there is 
a chance that the accused might be redeemed through 
retraining you are in a position to make that possible. 

‘TC: I would just like to state that I can see no reason 
for not implementing the SecNav Instruction. 

‘PRES: The court will be closed. [Italics supplied.]’” 

The Court pointed out that “the convening authority 
found as a matter of fact that the accused was preju- 
diced by the action of the trial counsel, and he attempted 
to purge any prejudice resulting therefrom by reducing 
the confinement and forfeitures from three to two 
months” and that it was confronted with “the effect of 
the trial counsel’s statements to the court that the 
members thereof should ‘implement’ the instruction.” 

Noting that “a policy directive may be promulgated to 
improve discipline; however, it must not be used as 
leverage to compel a certain result in the trial itself”, 
the Court reasoned that a directive emanating from the 
Secretary of a service “would be even more persuasive 
and bring more pressure to bear upon the members of 
the court than” a command directive. Further, the 
Court said, “nor do we believe that once the trial counsel 
insists that the policy respecting a punitive discharge 
be ‘implemented’ with regard to an accused that the 
prejudice can be removed by the simple expedient of 
having the president or law officer remind the members 
of the court that they are not bound by the policy 
declaration. If everyone is presumed to know that as 
a general rule thieves should be separated from the 
service, why parade such information before the mem- 
bers of the court and then turn around and instruct 
them that they are not bound thereby, if the purpose is 
not to influence the court to adjudge a punitive dis- 
charge? It was against this sort of command influence 
that the Code was initially directed.” 

The Court stated that “we cannot nicely gauge the 
precise quantum of error here; however, such a calcula- 
tion is not required for the convening authority has 
found as a matter of fact that the accused was preju- 
diced by the trial counsel’s remark to the Court and we 
do not say as a matter of law that such a finding was 
erroneous.” It reasoned that the error could not be 
“purged by reducing the confinement and forfeitures by 
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one month. The prejudice found by the convening au- 
thority necessarily resulted from the instruction’s de- 
mand that persons convicted of larceny be separated 
from the service.” 

The Court held that the error would go to the punitive 
discharge adjudged. The board of review’s decision was 
reversed and the record “returned to The Judge Advo- 
cate General of the Navy for a reconsideration of the 
sentence by a board of review.” U.S. v. Fowle, 7 
USCMA 349, 22 CMR 139. 


OFFENSES—WRONGFULLY COMMUNICATING A THREAT—Specific 
intent held not an element of the offense. 


® A general court-martial convicted the accused of 
three specifications alleging violations of Article 134, 
UCMJ. He was sentenced to a DD, total forfeitures, 
and confinement at hard labor for five years. The con- 
vening authority modified the findings of guilty on 
specifications 2 and 3 and approved the sentence. On 
review, a divided board of review held that the law 
officer erred in his instructions in regard to specification 
1 which alleged that the accused wrongfully communi- 
cated to Airman D a threat to kill him. 

“At the trial some evidence was presented which 
tended to show that at the time of the offense, the ac- 
cused was intoxicated. There also was some lay testi- 
mony regarding unusual behavior by the accused. An 
Air Force psychiatrist testified that, on the basis of his 
observation of the accused over a six-day period, he 
believed that the accused was suffering from a behavior 
disorder characterized by very limited respect for social 
codes and a lack of group attachment and a ‘good con- 
science formation.’ The pyschiatrist, however, was of 
the opinion that the accused could distinguish right 
from wrong, could adhere to the right, and could co- 
operate in his defense.” 

The law officer did not instruct the court-martial as 
to the effect of the accused’s intoxication and mental 
condition on his ability to entertain a specific intent. 
The board of review held that the offense of wrongfully 
communicating a threat requires a specific intent and 
concluded, therefore, that the law officer erred to the 
accused’s prejudice. It set aside the findings of guilty 
as to specification 1 and reduced the period of confine- 
ment to three years. The Judge Advocate General of 
the Air Force filed a certificate for review by the Court 
of Military Appeals. 

The Court pointed out that “communicating a threat 
is not expressly defined as an offense under the Uniform 
Code of Military Justice”, and noted that a previous 
decision held “that it falls within the proscription of 
Article 134” and further “that the offense is complete 
when an ‘avowed determination to injure another is 
announced.’ ” 

The Court then referred to a recent case (United 
States v. Davis, 6 USCMA 34, 19 CMR 160) wherein 
the “elements of the offense were enumerated as fol- 
lows: 


“(1) That the threat was without justification or ex- 
cuse; 

“(2) That it was wrongful; 

“(3) That it was made known to the victim; 


“(4) That within its language the accused declared 
his purpose or intent to do an act which was 
wrongful.” 


Having noted that the fourth element was the “one 
with which we are directly concerned”, the Court stated, 
“the point which seems to need emphasis is that proof 
of a declaration of intent is different from proof of the 
intent itself. To establish the threat, the prosecution 
must show that the declaration was made. However, 
it is not required to prove that the accused actually en- 
tertained the stated intention. True, the surrounding 
circumstances, or the accused himself, may show that 
the declaration was made in jest or for some other 
innocent and legitimate purpose. These circumstances 
would not affect the declaration element of the offense. 
Instead, they relate to whether the statement was made 
wrongfully and without justification or excuse.” The 
Court held that “a specific intent on the part of the 
accused is not itself an element of the offense” and 
“there is ‘no necessity for establishing a motivation’ for 
the offense.” 

The Court of Military Appeals having held that the 
board of review had not correctly determined the ele- 
ments of the offense of wrongfully communicating a 
threat, the decision was reversed, and the record of 
trial returned to The Judge Advocate General of the 
Air Force for submission to the board of review for 
reconsideration of specification 1 on the merits. U. S. 
v. Humphrys, 7 USCMA 306, 22 CMR 96. 


PUBLIC TRIAL—Order closing courtroom to public at large held to 


so impinge on right to public trial that it denied accused military 
due process of law. 


@ The accused was tried by GCM and found guilty of 
communicating obscene language over the telephone and 
wrongfully communicating a threat, both offenses in 
violation of Article 134, UCMJ. He was sentenced to 
a DD, total forfeitures, and confinement for six months. 
Intermediate appellate agencies affirmed. 

A female telephone switchboard operator was the re- 
cipient of an unsolicited obscene telephonic proposal. 
The telephone from which the offensive call had been 
made was located and the accused was found using the 
phone. His voice was identified as that of the offender. 

“Prior to the convening of the court-martial the con- 
vening authority directed that the courtroom be closed 
to the public, but informed defense counsel that the ac- 
cused could have anyone present that he wished. At 
the trial defense counsel objected to the order on the 
basis that he was entitled to have present the public at 
large. The law officer heard arguments on the objection 
and then ruled that because of the nature of the testi- 
mony the convening authority had good cause for clos- 
ing the courtroom to spectators.” It was “urged by 
appellate defense counsel that the right to a public trial 
is part of military due process and that denial of this 
right was, per se, prejudicially erroneous.” 

The Court of Military Appeals pointed out that “for 
reasons of military necessity the trial of certain cases 
in the armed services may require the exclusion of the 
public, but we are presently dealing with a charge which 
alleges no more than the use of vile and obscene lan- 
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guage—an offense which is by no means limited to the 
military community—and thus there is no necessity for 
departing from the rules applicable to civilian offenses.” 

After developing both the civilian and military rule, 
the Court, turning to the order in question, said that 
“we believe it was so broad as to require us to hold that 
the accused was denied his right to a public trial. Ifa 
convening authority or a law officer has some discre- 
tion—and clearly they do—then we must assess this 
particular order to determine if it was so all-inclusive 
as to amount to an abuse of discretion.” 

“So far as we are able to ascertain, it barred the 
entrance to everyone except those whom the accused 
might desire to nominate. That is too broad unless the 
option given to accused would open the door sufficiently 
to save the right. It may well be that under some cir- 
cumstances a burden can be shifted to the accused to 
designate those who may remain, but to place that load 
on his shoulders when this type of offense is alleged 
clearly goes beyond the bounds of necessity. One of the 
basic reasons for insisting that the public be admitted 
is to raise the possibility that false witness testimony 
will be exposed through disclosure by informed persons 
who may chance to be present. In all probability, the 


accused would be unable to identify those persons who 
might possess information unbeknown to the parties, © 
and so to require him to designate merely grants him — 
a privilege without substance.” j 

Additionally, the Court said that “In view of the trend ~ 
of modern authorities, we feel constrained at this point © 
to mention our belief that in military law, unless classi-_ 
fied information must be elicited, the right to a public” 
trial includes the right of representatives of the press 
to be in attendance.” Also, that “when the issue is 
simply one of indecent language involving adult wit- | 
nesses, we conclude the right to a public trial encom- 
passes the privilege to have the press in attendance, 
Accordingly, military courts should no longer be closed 
to all merely because immorality may be involved.” 

The Court held that “although the exclusionary order 
was made to improve the courtroom atmosphere for the 
witnesses, it so impinged on the right to a public trial 
that it denied the accused what we view as military 
due process of law.” 

The decision of the board of review was reversed and 
the record “returned to the Judge Advocate General of 
the Army for disposition. A rehearing may be or- 
dered.” U.S. v. Brown, 7 USCMA 251, 22 CMR 41. 





RECENT JAG OPINIONS 


TAXATION—State taxation of personal property of servicemen. 


@ An individual, whose legal domicile was state D, 
purchased an automobile in state A after receiving or- 
ders to a duty station in state B. Actual place of duty 
and quarters, however, were to be in state C. It was 
not indicated where or how the automobile was regis- 
tered from the time of purchase until it was licensed 
and registered in state B. For convenience the car 
was registered in state B after arrival in that state. 
At the time of registration the individual was required 
to pay the state B use tax. Advice and assistance in 
recovering the use tax paid to state B was requested. 
“Section 514 of the Soldiers’ and Sailors’ Civil Relief 
Act (50 USC App 574) provides that for purposes of 
taxation of a serviceman by a State of which he is not 
a resident or in which he is not domiciled, ‘* * * personal 
property shall not be deemed to be located or present in 
or to have a situs for taxation in such State. * * *’ 
The term ‘personal property’ includes motor vehicles 
and ‘* * * the term “taxation” shall include but not be 
limited to licenses, fees, or excises imposed in respect 
to motor vehicles or the use thereof: Provided, that the 
license, fee, or excise required by the State * * * of 
which the person is a resident or in which he is domi- 
ciled has been paid. * * *’ The * * * [state B] use tax 
which you paid is an excise tax imposed in respect to the 
use of personal property and is believed to fall within 
the terms of the Relief Act quoted above. It is the view 


of this office, however, that with respect to motor ve- 
hicles, the exemption under the Relief Act applies only 
if any applicable license, fee, or excise, with respect to 
motor vehicles, is paid to the State of legal residence or 
domicile.” 

The revised statutes of state D (the man’s domicile) 
provide “that no registration license or transfer of title 
shall be issued unless and until the tax upon the sale and 
purchase or the tax upon the use of the vehicle has been 
paid * * *, From the facts outlined * * * there is no 
indication that the applicable license or registration fee 
and excise tax of * * * [the] State of domicile, has 
been paid. The proviso in section 514 of the Soldiers’ 
and Sailors’ Civil Relief Act quoted above, has not, there- 
fore, been complied with and it is not believed that 
exemption from the * * * [state B] tax can be claimed 
under the Relief Act. 

se & *. 

“If you had complied with all laws of your home 
State * * * [D] in registering your automobile and, 
while it was so registered, had been subjected to a 
use tax in * * * [state B], while serving under orders 
in * * * [state B], this office would have felt justified 
in referring the case to the Department of Justice, be- 
cause of a failure to accord you your rights under the 
Soldiers’ and Sailors’ Civil Relief Act. * * *.” JAG:II: 
2:JRS:kg, 21 August 1956. 
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separate and distinct action to record the fact of recom- 
mendation for unfitness or unsuitability discharge. 

“ce, Award, as non-judicial punishment of 

(1) Indefinite restriction, defined in terms of ports or 
dates, and in effect exceeding the maximum allowed 
under Article 15, UCMJ. 
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(2) Instructions to make restitution for damage done 
or loss caused, either as a punishment ‘per se’ or in 
addition to other legally awarded punishment. An 
offender may be counseled to make due and appropriate 
restitution or reparations but he cannot be forced so to 
act. Assessment of damages is properly made only 
under provisions of Article 139, UCMJ.” 


U. S. GOVERNMENT PRINTING OFFICE: 1956 














